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Witness Sequestration Federal Rule of 
Evidence 615’s 
Application 
Prior to Trial

tradition is not unique to the modern 
American legal system and can be traced 
back to biblical times. The purpose of the 
witness sequestration rule is to prevent a 
later witness from hearing the testimony 
of an earlier witness and tailoring his or 
her testimony to the testimony of earlier 
witnesses, whether consciously or subcon-
sciously. If “the rule” is invoked, a court 
has no choice but to grant sequestration of 
witnesses, except for the narrow exceptions 
laid out in FRE 615.

This rule is set in centuries of precedent. 
What is less settled, however, is whether 
a party in a lawsuit can ask for witnesses 
to be sequestered prior to trial. This issue 
comes up most commonly in relation to 

depositions and can be particularly dif-
ficult to deal with in medical malprac-
tice cases involving multiple experts. Can 
an expert witness, for example, review 
another expert’s deposition transcript prior 
to his or her own deposition testimony? 
May a party invoke the rule at the begin-
ning of the discovery process and require 
witnesses to be sequestered from review-
ing depositions until trial? What if the dep-
osition is really trial testimony to be played 
to the jury?

Federal Rule of Civil Procedure 30(c)(1) 
was amended in 1993 to clarify and, sup-
posedly, to put an end to this discrepancy. 
However, this issue has still been appealed 
up to the circuit courts of appeals even 

By Andrew DeSimone 

and Emily Pence

Can courts sequester 
witnesses prior to trial?

Moving for “the rule” is a long-established trial tactic. 
FRE 615 provides that at a party’s request or on its own 
initiative, a court must order witnesses to be excluded so 
that they cannot hear other witnesses’ testimony. The 
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after the amendment was enacted. Addi-
tionally, many states have not followed 
suit in amending their corresponding 
rules of civil procedure. Consequently, 
this issue is still debated. For these rea-
sons, some clarity is needed so that you 
know how to approach the issue in your 
own practice.

1993 Amendment to FRCP 30(c)(1)
FRCP 30(c)(1) provides that the witness 
separation rule of FRE 615 does not apply 
in the context of a deposition: “[t]he exam-
ination and cross-examination of a depo-
nent proceed as they would at trial under 
the Federal Rules of Evidence, except Rules 
103 and 615.” This exception was added in 
1993 to clarify that witnesses are not rou-
tinely subject to sequestration during pre-
trial discovery. In doing so, the United 
States Supreme Court effectively resolved 
the judicial disagreement over FRE 615’s 
applicability in depositions in favor of the 
minority view presented in BCI Commu-
nication Systems, Inc. v. Bell Atlanticom 
Systems, Inc., 112 F.R.D. 154 (N.D. Ala. 
1986), see infra. As a result, witnesses are 
no longer automatically excluded from fed-

eral depositions at the request of a party. 
Instead, if a party wants to preclude a non-
party witness from attending a deposition, 
the party must obtain a protective order 
from the court pursuant to FRCP 26(c)
(5). Still, this amendment has no affect for 
state courts unless individual state legis-
latures make similar amendments to their 
applicable rules. For this reason, it is still 
important for attorneys to understand 
the majority and minority approaches to 
the issue of witness sequestration prior 
to trial.

Approaches to FRE 615’s 
Application during Discovery
Federal cases interpreting FRE 615 have 
noted that the rule serves to prevent expert 
witnesses from reviewing trial testimony 
of the opposing party’s expert. In Miller v. 
Universal City Studios, Inc., 650 F.2d 1365, 
1375 (5th Cir. 1981), the court held, in part, 
that receipt of transcribed portions of trial 
testimony by the defendants’ expert wit-
ness constituted a violation of the seques-
tration order in place.

In Miller, the district court entered a 
general sequestration order prior to trial 
and applicable to all witnesses, pursu-
ant to FRE 615. Despite the sequestration 
order, the defendants’ expert received 
transcribed portions (known as “daily 
copy”) of the appellant’s trial testimony. 
The defendants contended that this was 
not a violation of the rule because (1) FRE 
615 only prohibits witnesses from hear-
ing the testimony of other witnesses, 
(2) expert witnesses are impliedly exempt 
from sequestration, and (3)  the expert 
was expressly exempt from sequestration 
because he was necessary to the man-
agement of the case. The Fifth Circuit 
rejected the defendants’ arguments. “The 
opportunity to shape testimony is as great 
with a witness who reads trial testimony 
as with one who hears the testimony in 
open court.” It went on to reason that 
the harm may be even more pronounced 
with witnesses who read trial transcripts 
than with those who hear the testimony 
in open court. The court reasoned that 
the former would not have to rely on their 
memories of the testimony but rather 
could thoroughly review and study the 
witness’s transcript when formulating 
their own testimonies.

In Lumpkin v. Bi-Lo, Inc., 117 F.R.D. 451, 
454 (M.D. Ga. 1987), the court also made a 
distinction between reading testimony and 
attending testimony, holding that the rule 
concerning sequestration of witnesses does 
apply to oral depositions, but the rule does 
not prohibit witnesses from reading dep-
ositions and communications with other 
witnesses between the time of the depo-
sition and trial. In that case, the plaintiff 
asked the court to limit those present at 
the deposition, pursuant to FRE 615. The 
defendant contended that FRE 615 does 
not apply to oral depositions, and the only 
way to exclude their witnesses from attend-
ing a deposition would be to obtain a pro-
tective order.

The court decided that while witnesses 
can be excluded from being present at a 
deposition, this is not an outright ban on 
the witness knowing the contents of the 
deposition testimony. The court did so, 
relying on Williams v. Electronic Control 
Systems, Inc., 68 F.R.D. 703 (E.D. Tenn. 
1975), which held, with little elaboration, 
that FRE 615 also applies to the taking 
of depositions. On this basis, the Lump-
kin court held that witnesses cannot be 
effectively sequestered between the time 
of deposition and trial, and the plaintiff ’s 
witnesses were permitted to be present 
during the deposition of one of the defen-
dant’s witnesses.

Coming to a contrary opinion, the Sev-
enth Circuit in Hill v. Porter Memorial 
Hosp., 90 F.3d 220, 224 (7th Cir. 1996), 
held that the defendants’ experts were enti-
tled to testify, even though they read the 
transcript of testimony of the plaintiffs’ 
experts. In that case, the judge issued a wit-
ness separation order prior to trial. Upon 
realization that expert witnesses had read 
the trial transcripts of another expert wit-
ness in the case, the plaintiff moved that 
their testimony be stricken because they 
tailored their expert opinions to that of the 
earlier expert.

In considering this issue, the Seventh 
Circuit reasoned that if “witnesses fashion 
their testimony based upon another wit-
ness’ testimony, FRE 615 is violated.” The 
court’s decision ultimately came down to 
whether the witness actually “fashioned” 
their testimony based on reading the other 
witness’s opinion. The court found that the 
experts had provided expert reports before 
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trial and that their trial testimony reflected 
the same opinions memorialized in their 
reports. The court held that an expert wit-
ness simply reading another expert’s trial 
transcript is not enough to violate FRE 
615. Instead, the party arguing a violation 
occurred must prove the expert actually 
“tailored” his or her testimony to fit the 
other expert’s opinion. Finally, the court 
held that if any risk of unfairness did exist, 
the trial court’s instruction to the jury on 
credibility of witnesses who have violated 
the separation order corrected it.

In BCI Communication Systems, 112 
F.R.D. at 159, the court held that the de-
fendants in that case were not entitled, 
as a matter of right, to invoke FRE 615 to 
sequester witnesses in oral depositions 
taken in civil cases. The court further held 
that the burden is on the party seeking to 
exclude anyone from such deposition to 
move for a protective order before the dep-
osition, to meet the burden of showing 
good cause for the exclusion, and to obtain 
an order of the court before the exclusion 
can occur.

In BCI Communication Systems, the 
real issue was whether witnesses must be 
sequestered between deposition and trial. 
The defendants argued that invoking FRE 
615 between deposition and trial invali-
dates FRCP 26(c) because it allows for the 
issuance of a protective order only upon the 
showing of good cause. The plaintiffs con-
tended that the failure to apply FRE 615 
between deposition and trial would allow 
the defendants’ witnesses to make their 
testimony more consistent by reading one 
another’s deposition transcripts, causing a 
witness credibility issue.

The court reasoned that such a sanc-
tion may not be effective and that such a 
practice should be avoided if possible. In 
order to remedy the issue of witness cred-
ibility, the court ordered the parties and 
attorneys to ensure that no witness dis-
cussed any depositions taken in that case 
without order of the court or consent of 
the opposing party. The court ultimately 
held that a party does not have the right 
to invoke FRE 615 in oral depositions and 
must instead show good cause as required 
by federal procedural rules. The court held 
that the defendants did not meet the bur-
den of showing good cause for issuance of 
a protective order.

State Cases
In Thome v. Palmer, 489 N.E.2d 1163, 
1165 (Ill. 3d Dist. Ct. App. 1986), the court 
addressed the issue of whether an expert 
witness reviewing depositions in a medi-
cal malpractice case violates the applica-
ble witness sequestration rule. In Thome, 
the defendant doctor’s expert reviewed 
various discovery depositions of other 
doctors before rendering his own opinion. 
Illinois adopted the standards of Rules 703 
and 705 of the Federal Rules of Evidence, 
so that expert witnesses may base their 
opinions on facts not in evidence if they 
are of a type of things reasonably relied 
upon by experts in that particular field 
for purposes of forming opinions. Rely-
ing on Hatfield v. Sandoz-Wander, Inc., 
464 N.E.2d 1105 (Ill. 1st Dist. Ct. App. 
1984), the Illinois court held that depo-
sition testimony of other doctors, phar-
macists, and the plaintiff are within the 
scope of Federal Rule 703. In coming 
to this conclusion, the court quoted the 
Advisory Committee Notes to FRE 703: 
“…[A] physician in his own practice bases 
his diagnosis on information from numer-
ous sources and of considerable variety, 
including statements by patients and rel-
atives, reports and opinions from nurses, 
technicians and the other doctors….” For 
these reasons, the Thome court held that it 
was not a violation of the witness seques-
tration rule to allow an expert witness, a 
physician, to render an opinion based on 
the depositions of other doctors.

In Smith v. Southern Baptist Hosp. of 
Fla., Inc., 564 So.2d, 1115, 1117–18 (Fla. 1st 
Dist. Ct. App. 1990), the court chose not 
to apply the applicable rule of sequestra-
tion to depositions in a malpractice case. 
“There was no unwritten rule of seques-
tration prohibiting prospective witnesses 
from attending depositions.” In Smith, the 
plaintiff sought to prevent a treating phy-
sician from attending the deposition of a 
defendant physician accused of medical 
malpractice. When the treating physician 
attended the defendant’s deposition, plain-
tiff ’s counsel stated that he was invoking 
“the rule” and demanded the witness leave 
the room.

Florida’s First District Court of Appeals 
stated that the common law rule of seques-
tration applies only to trial, reasoning that 
the civil rules provide an alternative by lay-

ing out procedure for obtaining a protective 
order during the discovery phase. There-
fore, a party can only exclude a witness 
from attending depositions by a showing 
that such an order would protect against 
annoyance, embarrassment, oppression, 
or expense.

Similarly, the Court of Appeals of Ken-
tucky recently held that the rule as to sep-
aration of witnesses does not apply in 
the context of a deposition in Skarupa v. 
Owensboro Healthpark, 583 S.W.3d 33, 37 
(Ky. App. 2019). In that case, the court held 
that a massage therapist’s expert witnesses’ 
testimony was admissible in a patient’s 
action for negligence, despite the experts’ 
access to the patient’s expert witnesses’ 
deposition testimony. The court reasoned 
that Kentucky’s applicable rule, mirroring 
FRE 615, was not intended to prevent one 
party’s expert categorically from review-
ing the deposition testimony of the oppos-
ing party’s expert. The court explained that 
if a party desires to do so, they must obtain 
a protective order. Additionally, the court 
noted that the plaintiff did not move for 
the separation of witnesses until the pre-
trial conference. At that point, the defen-
dant’s experts had already testified that 
they had reviewed the opposing experts’ 
testimonies.

A possible issue could arise in medi-
cal malpractice in which a physician is 
the defendant. Physicians are, undoubt-
edly, experts in their field. Could a party, 
under the authority of FRCP 26, have a 
court order that the physician defendant 
be excluded from an expert deposition? 
It is unlikely, given that a physician de-
fendant is likely a person whose presence 
is “essential to presenting the party’s claim 
or defense” under FRE 615(c).

However, if opposing counsel does pres-
ent a good cause reason for a physician de-
fendant to be excluded from a deposition 
pursuant to a FRCP 26 protective order, a 
court does likely have authority to order 
the physician be excluded from the dep-
osition, though this authority should be 
used rarely.

The “Exceptional 
Circumstances” Cases
Some courts have found that while the 
sequestration rule can apply from depo-
sition to trial, this should only occur in 
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exceptional circumstances. For example, 
the court in Skidmore v. Northwest Engi-
neering Co., 90 F.R.D. 75, 75–76 (S.D. Fla. 
1981), took a more stringent approach 
to sequestering deponents, holding that 
the sequestration rule applies to deposi-
tions, but only in special circumstances. 
In Skidmore, a plaintiff sought to have his 
expert present at depositions in order to 

assist counsel in understanding the tech-
nological testimony of the defendant’s 
employee in a product liability action. The 
defendant argued that the expert’s attend-
ance would be unfair because the plain-
tiff ’s expert has not yet formed opinions 
and that it was unnecessary because the 
defendant’s employee was not himself an 
expert.

In Skidmore, the court held that the bur-
den is on the party opposing the presence 
of an expert at a deposition to show good 
cause why his or her attendance should be 
restricted. The court acknowledged that 
the sequestration rule has been held to 

apply to depositions. However, the court 
explained that the heavy burden imposed 
on the party seeking exclusion compared 
to the slight burden on the party seeking 
to secure attendance makes the challenge 
an uphill battle. The court explained that 
experts testify to their opinion, not con-
troverted facts, so the long-accepted policy 
reasons for the sequestration rule prevent-
ing one witness from conforming their 
testimony to that of another are not appli-
cable when an expert is involved. The court 
ultimately held that the defendant did not 
meet its burden to show that the plaintiff ’s 
expert should be excluded, and that the 
plaintiff made a sufficient representation 
to show that the attendance of their expert 
was needed.

Consequences of a 
Sequestration Violation
There is an array of consequences for par-
ties violating a sequestration order. It is 
within the court’s discretion to impose 
sanctions for violation of the witness 
exclusion rule, including exclusion of the 
testimony of the offending witness alto-
gether, should the circumstances warrant. 
Holder v. United States, 150 U.S. 91, 92 
(1893). Although exclusion of testimony 
of offending witness is a sanction within 
the court’s discretion for violation of the 
witness exclusion rule, it is an extremely 
harsh sanction that the court should not 
impose lightly. See Holder, 150 U.S. at 92, 
U.S. v. Smith, 318 Fed.Appx. 780, 794–95 
(11th Cir. 2009). A court may also find a 
person who violates sequestration order in 
contempt of court. U.S. v. McMahon, 104 
F.3d 638, 642 (4th Cir. 1997). Some courts 
have even declared a mistrial and rever-
sal. However, in order to justify reversal 
for violation of the witness sequestration 
rule, a party must show sufficient preju-
dice. See U.S. Womack, 654 F.2d 1034 (5th 
Cir. 1981).

Another Option: A Protective Order
With the 1993 amendment and the prob-
ability that many states will eventually 
follow suit, attorneys will need to begin 
to explore other options if they wish to 
keep other witnesses out of their own 
witness’s deposition. The most practical 
approach is moving for a protective order 
under FRCP 26 (or your state’s equiva-
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lent). Sequestration of an expert witness 
or a “person whose presence is shown by 
a party to be essential to the presentation 
of the party’s cause” is not authorized 
by FRE 615(c), but such a person may be 
excluded from a deposition pursuant to 
FRCP 26(c)(5) for good cause shown. Skid-
more, 90 F.R.D. at 76; In re Shell Oil Refin-
ery, 136 F.R.D. 615 (E.D. La. 1991). As the 
court in Galella v. Onassis, 487 F.2d 986, 
997 (2nd Cir.1973) explained, “[i]t is clear 
that the court has the power to exclude 
even a party, although such an exclusion 
should be ordered rarely indeed.” As long 
as you can show a good-cause basis for the 
request, you can still effectively sequester 
witnesses during discovery.

Where Do We Go from Here?
First and foremost, attorneys must be 
aware of the arguments out there for and 
against invoking “the rule” at the begin-
ning of discovery. If you are in a jurisdic-
tion that has held that FRE 615 does not 
apply in depositions, it is important to have 
the relevant cases in your arsenal if oppos-
ing counsel does attempt to sequester wit-
nesses prior to trial. If you do find yourself 
needing to invoke the rule in one of these 
jurisdictions, many state rules will still 
permit witness sequestration if a protec-
tive order is obtained.

If you are in a jurisdiction that does 
allow witnesses to be sequestered prior 
to trial, you should be prepared for your 
experts not to be permitted to read other 
depositions. In these situations, you will 
need to find other ways to prepare your 
witness that do not involve reading or lis-
tening to other witnesses. Still, you can 
argue that your expert is “essential” under 
FRE 615(c) (or your jurisdiction’s equiv-
alent statute) and be able to have your 
expert excluded from the sequestration 
order, affording them the same treatment 
as a party to the litigation. The strength 
of this argument will depend on the court 
you stand before and will be weighed 
against any good-cause argument the 
opposing party may have. Until clarity is 
provided by the court you are practicing 
before, these cases will provide persuasive 
authority and outlines of arguments for 
your position should you come upon this 
issue. 


